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the Respondent. 

I . INTRODUCTION 

The Immigration Reform and Control Act of 1986 (IRCA)^ adopted 
significant revisions in national policy on illegal immigration. 
IRCA introduced civil and criminal^ penalties for violation of 
prohibitions against employment in the United^ States of 

unauthorized aliens. Civil penalties are authorized when an 

employer is found to have violated the prohibitions ^ against 
unlawful employment and/or the record-keeping verification 
requirements of the employer sanctions program. 


8 U.S.C. §1324a Proceeding 
Case No. 90100179 
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Salvador Bolano Deras, knowing that the aliens were n-r 
unauthorized to work in the United States iJs . o 
Respondent with ninety-four ( 94 ) violations of^^rho^ charged 
^ (paperwork) requirements of s 

k1^?i^^^t^^^^Vrepa\t “ta^ charged 'as 

Co«plaint on June 1, 1990, and m/assfgn,en? to thJ ca“2. 

' ^ July 25, 1990 INS filed a motion for default cieek-incT 

Oom^aint 5n ^o timely answer the 

JudUt ■ hySuIt ”sho\lf Tot /u^ 

concededly aware of the July 27 Order, but allegedly not vet 
moHon Respondent filed its Reply ^Com^plLnant's 

save that oT iurisSction^^® Complaint, denying every allegation 
In resuonse Qh raising ten affirmative defenses. 

Cause Order, Respondent on August l, 1990 

InltL Tr. '-ll its reply to Complainant • s motion and its 

SI? a 1990 ® a rejoined, filing oI 
judgment 'motiL. 1" support of its default 

August 29, I denied the motion for default 
thf^ that "there is neither a total failure to answer 

mandatT^a^default^^iud^® egregious circumstances as to 

1990 INS fnpa^ 1 OCAHO 225 at 3. On September 7, 

Respindent^ reo\^ .n/ Affirmative Defenses! 

September on objection to the motion was filed on 

dated^eptember 28 ,^^ 990 ? '''' Complainant's motion by Order 

prehearing conferences were held on October oh 

Slurfor’'partUl 

Respondent filed its^TSSJ^i+!i °'' January 4, 1991 to which 

January 29 I 99 i t r ^ January 22. By Order dated 

remained in dispute "^atnuin^Yss^^^^^ 

Denying Complainant's Motion For Summary D^fsion^at 

Rega?ding®^ASiLiMlity^^/°?oms''T^^^ 

iTe“\ts° 

post-hearing brief was filed on June 4 , 1991 . the last 
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III. STATEMENT OF FACTS 2 

DuBois Farms is a large, vegetable growing business with its 
coroorate office located at 5450 Flavor Piet Road, Boynton Beach, 
Florida Since November 1986, Respondent has employed 

aDoroximately seven thousand individuals. Although there have 
been number of corporate entities with the DuBois name, e.g., 
DuBois Farms, DuBois Growers, DuBois Harvesting, DuBois Brothers 
and DuBois Produce, only DuBois Farms and DuBois Growers were 
operating during the relevant time period. Fall, 1989. 

Respondent's field office off Highway 441 in Boynton _ Beach in 
rural Palm Beach county, includes a compound consisting of a 
packing housa, employment trailer office, and pavilions. The 
location is marked by a sign, "DuBois Farms, Inc. Exh. 12. 


gYery morning before 7? 00 a.m. bus loads 
workers arrive at the DuBois Farms compound, 
independently owned, sometimes by Respondent 
Qccasionallv by freelancers who transport 
prospective employees for several growers in the 
instances, the buses "[carry] a labor force, 
jobsite other than DuBois Farms." Tr. 511. 


of agricultural 
The buses are 
's crewleaders, 
employees and 
area. In some 
. . for another 


Hiring authority 
Valjean Haley, general manager; 
and Jim Miller, personnel supervisor 
Gilmond in February, 1990. 


is retained by the DuBois Farms owners; 

Gordon cooper, field supervisor, 
who was succeeded by Timothy 


Gilmond described, and Haley substantially confirmed the 
hiring process at DuBois Farms in the Fall of 1989. arrival 

at Se compound, occupants of each bus are allowed off the bus to 
obtain drinking water and paper towels. The putative workers r 
reboard the bus. A farm crewleader or representative 
bus to verify the identification cards of the employ' 
the names on a crew list of employees previously veri. 
office. Employees have valid Flori'^=' 

Association (FFVA) identif icatio 
that the individual has been pn 
FFVA, and has valid work author, 
by a head count against the crew 


New applicants with apparent work authorization get off the 
bus for processing. Persons who are immediately rejected 
because of lack of documentation remain on the bus with the 
employees. Those who are rejected after documentation review 


2 The facts discussed in this section also form the basis for 
findings and conclusions in sections IV-VI, infr a, where, to avoid 
redundancy, they are not repeated. 
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at the pfocessing center, 
are later transported to 
either return to their bus 


as well as newly processed 
the fields by pick-up truck 
es or to work, respectively. 


employees , 
or van to 


the transported to 

the area where thL i?vo returns them to 

undocumented individuals loiteri nrr^ ®®P°n^ent does not want 
Second, the buser that t ° processing center. 

transported. ^ rejected workers to be 


A nifnif^.- “hauthorized individuals make their way 

identTtie's by 

ewJmoi» ' using documents of actual 

example, some aliens were "found to be on rai 

that they were different Tndi^idSal 

P?SIS?» Tr’;%7?.°"^''^‘* *''' 


into the fields, 
assuming false 
employees. For 
crew under the 
Tr. 595. False 
"[I]t's a big 


by checi"^ “he/^^nel®^ $3"''’75°'';ir h' were paid weekly 

pur hour for packing Us^ pUonner 

tractor drivers, and $5 on nii- 54.50/$4.75 per hour for 

per hour for individual^ wi ^ ^ crewleaders, less $0.25 

Crewleaders, wif are also bS 

head for transportation of laborers who a^re^^hii-^^^ P®^ 

Respondent. sre hired and employed by 

^prehension of unauthorized aiipng 

g.s.%o\”d°er"Va\rS'’Tgirts'^^^^^ “ 1^89, 

compound, arresting a^ total of Runpondenfs 

employment in the United States mho 4 -- unauthorized for 

1989 resulted In Sf arrest pf f^ve 27, 

second stop on Novembe/Tl ig^'a^q jnd°c^®ented aliens. Th4 

Of the six aliens ReSon^^ • netted one undocumented alien, 
of two (Exhibit A to the Gompla''intT^''^An unlawful employment 

total of ninety-four violations included in the 

Forms 1-9 (Exhibit B to the^ Complaintl!'^^'^'^ Prepare and present 

1. Events of October 27, 1989 

four u.s. Border 

in the Highway 441 area near the dubo^"* Border Patrol vehicles 
agents had apprehended illegal aliens in rh compound. The 

prior occasions, senior Agen\ Ma\\rj Be-tts^^nlT^eTrSy^^p- aj" 
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were in one vehicle; Agents Steven Toth and David Kueber were a 
short distance away in a second vehicle. 

Acrents Zetts and Payne saw several buses leave Respondent's 
comoound and turn southwest on Highway 441 towards the fields. 
The aqents had previous experiences with similar farm labor 
vehicles transporting illegal aliens. For that reason the manner 
of dress of Hispanic-'looking occupants of the buses, and the time 
of day, the agents stopped the buses, inquired as to the 

immigration status of the occupants, and asked for whom the 
drivers, were transporting laborers. Agents Toth and Kueber, 

arrived in response to a call for back-up. They also boarded 

buses and made similar inquiries. The bus drivers said they were 
transporting laborers for DuBois Farms; none of the drivers 

testified at hearing. 

Between thirty and forty individuals lacking employment 
documentation were removed from the buses for further 

interrogation. Only five who admitted that they were in the 

United States illegally were taken . into custody and processed for 
deportation at the Riveria Beach Border Patrol Station. The 
entire operation, from the stopping of the first bus to the 
departure to the border patrol station lasted between twenty and 

thirty minutes. 

Each agent interviewed and processed an arrested alien. Part 
of the processing included the preparation of a Record or 
Deportable Alien (Form 1-213) and the taking of a sworn statement 
(Forms I-215B and/or I-263C) . Of the five arrestees, only Jose 
Salvador Bolano Deras is included in the unlawful employmen 
charge. Bolano Deras and the other four, Luis Juan Sebastian, 

Miguel Juan Martin, Alonzo Joaquin Perez, and Manuel Manuel Cruz, 
are included among the 94 named as lacking Forms I—9 . 

INS also arrested on this date aliens working at T. J. Turf 
Farms, a landscaping operation that sells turf sod. 


2. Events of November 22, 1989 
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unauthorized aliens, but found none. Payne acknowledaed thai- +-h.^ 
were also "welcome to go onto [Respondent's] fields." Tr. 308. ^ 

Forms 1 -9 inspection 

DuBoifFaraf on 198?" re" uU°"c"£ ot 

o( aliens near the compound that day? ras ?i^ed TsuboTn^ 
tecum on Respondent on December 8 ^i 9 flq mk duces 

otha*"?uthorYzed ajent "S^^rspond^r^S 

l??r ?to December iJ 

xatjy to give testimony m connection with arr, i 

sanctions] compliance investigation" and tn ^ hvV 
inspection "[a] 11 formrs^ t q» \k ^ ^ the 

Exh. j. ( ) I 9 and other payroll documentation. 


S:r“ •“ 

.ss' “s*™; 

documents, exceeding a 000 nacee ?.\°"n °/ • requested 

the requek. HaleTthen .2®tts denied 

to compile all the recruested time in which 

day extension. teguested documentation; Zetts granted a one 

OrlanL,’’1?4riS"'''hJd "brloJ""'* l°=^ted in 

Assistant Chief Border ?>atrol Aoent" M°"b *^?**^y fDVA with 

responsible for review and aoorov?? Sheehy, the agent 

Helm telephoned Sheehy on December 13 oT^Sh^ cases, 
informing him that the FPVA had bemm in n 4- of Respondent, 

1-9 for Respondent. Herm "tol? him u° ^°"^Pl^te Forms 

records, the l-o-s for OuBo”is 

Recalling^the^convtLatiortitr^^^^ Respondent's records, 

but did not deny, that he told recollection, 

documents were n^t produL^t the"* if thes4 

Helm believed Sheehy had to^d I- ^P^P^^^tion. Tr. 343. 

acknowledged that Helm told him ?FVA '^had ius? Sheehy 

1 x«. nad 3ust started completing 


"I-^'^'-e^rnSrod^^to erroneously app 

possessive. plural, I~9s, and n 


as 

the 
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+- th© ontsd and, 

1-9 's," leading Sheehy to believe that at vjle had 

inspection, "quite a nuraber of 1-9 's may not 

there would be a claim made that Florida Fruit a 

those 1-9 's in their possession. ..." Tr. 340. ^viewed 


-y's in tneir possession. . . . • oviewed 

jTl ^ 

December 15, 1989 Agent Zetts, with ,,-ts^^the 

some of the Forms 1-9 and other documents/ qav© ^^^tion of 
records, provided by DuBois Farms. and ^imnloyees 


:omp- 


1, i. V.* v-f V rai-iuiD* — , - nnCl rnlOVBGS 

September 27, 1989 contract for FFVA preparation ^^^nurinq 

DuBois Faras' Forms 1-9 (Exh. 11), and 1° I.' leasure, 

processed by FFVA for I-9s on December 12, 19°^ ' Y^j_s di^P that 

the more than three-hour meeting Haley renews extend 1° < would 


previously expressed to Zetts upon requesting 

INS had issued a subpoena. Respondent, foir th© ^^av have 

St 1 TT1 


have voluntarily complied with an INS requ© 


ffVA 


may nav« 
,is Farms, 


an ,,v,iie r -t- " • s Farms. 

According to Zetts, Haley told him that of DuBor 

duplicate I-9s, those presented were the only i" 

. j •!-(= lated trials on 

Agent Zetts retained the Forms 1-9 and _ ^^marms proposed 

further review. Haley got back the DuBois list ^ in the 

January 5, 1990. Zetts subsequently prepared j-esultit'^ j^s 

violations and a Memorandum of Investigation F 

NIF. After the NIF was served, INS received a 
from Respondent. 

C. Notice of Intent to Fine into the 

The NIF, issued January 10, 1990, _ '^^^^^^t'ivelyf 

Complaint by reference, alleged (as Exhibit A) altptn 

8 u.s.c. §1324a(a) (1) (A) for hiring °^ized them to 

§1324a(a) (2) for continuing to employ, s KnoWt^ jessed 

Carlos Pedro Pedro and Jose Salvador Bolano Der ' 
be unauthorized to be employed in the United at 

the penalty for each unlawful employment alle^^ i 

— K r>.C 

The Form 1-9 paperwork violations ( 
ninety-four allegations of failure to prej 
the employment eligibility verification 

paperwork allegations charged Respondent n , 

I-9s for the individuals named in the two u _ ®'^'^.,!^r-<=>c;ted 

next 


charges, assessed 


$500 each. 


all®y 

arrested 
had assessed 


specified the individuals who, according to / ^ation^ ^^^tions 
but who were the subject only of paperwork Jv/otk ^Vnalty of 

at $4 00 each. The remaining eighty-eight P^P -money P® arriving 
were assessed at $200 each, for a total .”s. at 

$22,200. Agent Sheehy set the amount of P®^^+.o-tatory ^ 
at the paperwork penalties he considered the s 
8 U.S.C, §1324a(5); 8 C.F.R. § 274 a . 10 (b) ( 2 ) • 
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IV. DISCUSSION 

i ^Pyinq Hi re of and/or Continuing to Employ 
Carlos Pedro Pedro and J ose Salvador Bolano Deras 

□j. ® §1324a(a) (1) (A) makes it unlawful for a person 

siion "to hire for employment in the United States an 

«1324 /hW 3 r^^^ unauthorized, as defined at 8 U.s.c. 

snodi/- wi\ With respect to that employment. Title 8 u s c” 
provides that it is unlawful for an employer -^A 

a?iei'‘T. ? United States Sowing thl 

sucre»plo:J^Jnt “ unauthorized alien with respect to 

2 Respondent with violating 8 U.s.c 

im ^ the alternative §1324a(a) (2) as to thA 

Jose Salvador Bolano Lras 

DuBois ^ preponderance of the evidence that 

sS^tS^ "*^8^ U^iV^TlsScilHr in""th7u^J^:A 

1. General admissibility and reliability of 
Forms 1-213 and aliens' sworn statements 
{Forms I-215B and I-263C) 

Deportable Tlien°^ INS ^ Form' I the Record of 

Affidavit Fort,, INS Fo« I-jisB.' “xhs T 

in'* th'e“''unlterstatll “ ThL^c^itirar eiiployme^t 

SSThey ^Irf AV^tn^eL^L^d 

the exhibits by the ^apnt«f P r?-® ^^rms. Complainant supports 
as th«v testimony that they took the aliens 

■^es as they were driving out of the DuRnic, JT 

with remarto by unidentified bus drivers thTt 
ting Respondent's employees and bv ^ ^ 

re illegals on board. ^ ^ passengers that 

^-215B statements are "inherently 

that thp tw intent, " arguing that INS failed 

that the two individuals "ever existed." Resp Brief a? 


'^he^'^tlo Respondent moved to 

. of its fifth amendment dueT^o"ooss"rlSS'^°r^^^ 

1 privilecre that- F-twoess rignts, and the sixth 

mination. Conplainant^®d\d^^nS®\aU as*'*' witn^“‘"^®°*'t^° 
is on Whose employment the alleg^tLnf .UTlZZ. 
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reserved ruling on the motion until all the evidence was 
received. I deny the motion for the reason that in this 
administrative adjudication pursuant to the Administrative 
Procedure Act (APA) hearsay evidence is admissible, and not 
excludable per se. 8 U.S.C §1324a(e) (3) (B) (employer 

sanctions hearing is conducted in accordance with the APA, 

5 U.S.C. §554) • 

The die in favor of admissibility, as distinct from assessing 
the weight of the evidence, was cast in 1946 with enactment of the 
APA. Title 5 U.S.C. §556(d) applies to any hearing required by 
section 554: "Any oral or documentary evidence may be received, 

but the agency as a matter of policy shall provide for the 
exclusion of irrelevant, immaterial, or unduly repetitious 
evidence." Material and relevant evidence is admissible, 
including the sworn statements of unavailable alien witnesses. 
See 28 C.F.R. §68. 38(b) (OCAHO regulations). I do not understand 
that admissibility of the Foinns 1-213, I-215B and I~263C 
implicates constitutional or other infirmities. 

Hester . 1 OCAHO 18, adjudicated the first 8 U.S.C. § 1324a 
question of admissibility of, and reliance upon, such hearsay 
documentary evidence introduced against alleged employers of 
unauthorized aliens. Acknowledging that these documents are often 
at "the margin of trustworthiness for evidentiary purposes," such 
hearsay is admissible where internally and mutually consistent, 
"reasonably free from patent error," and a knowledgeable witness 
testifies in support, such as the arresting/attesting officer or 
the alien involved. Id . at 26 n, 20. See U . S . — y_. — Mr., — Z 
Enterprises . 1 OCAHO 288 at 21-23 (1/11/91) (liability under 

8 U.S.C § 1324a may be based upon hearsay statements of una.vailable 
witnesses without violating the sixth amendment right to 
confrontation) . Applying the Hester test as to reliability, the 
credibility of entries on Forms 1-213 and Forms I-215B 
will be weighed in context of the totality 

To the extent that I may he 
suggested that such hearsay do< 
hearsay exceptions to the Federal 

I think they are not. Cf . Hester , j. xu, x... xw ... 

1-213 and 1-2 15B admissible as public records, but not relied 
on). I think the better view is that they do not qualify as 
public records (Fed. R. Evid. 803(8)) or reports and information 
obtained in the regular course of business (Fed. R. Evid. 

803(6)). Forms 1-213 are in the nature of police blotters. Forms 
I-215B and 1-2 63C are ^ parte statements of arrested aliens 
prepared, in what is for them a hostile environment, typically 

through INS translation without participation ^ of third-party 

interpreters. They are introduced in our proceedings not against 

the declarants but against their putative employers. 
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ur^jei: a practical reason for use of affiri^wn- 
■ ...nt;:; in iieu of testimony by the aliens as witn^c^^ other 

: ..r- aaninistrative law judges, i.e, its leaal 

deportations within a prescribed time-frant to 

however, INS suggests Respondent mi t 
..:o produce the aliens. Compl . Brief at 7 -I been 

- .:.r.,,tion that iNs can have it both ways. ^ t-eject the 


i*’^ving’ explained the wheireabnijtc' x.i 

:.iiiuro to produce them at hearing orbits oth« .aliens, itg 

r.o persuade that the inabil /tv h ther options, 

rv;v.. ^1976); H ester , 424 U.S 

--“'Piainant 's reiij,!^^ ‘^^°®S“exaniination. The ■’ §^54, 

In that context. ‘3°=«sntary evidenoe^^TOst' bl 

uSf^r^emproyeei^^^® alleged 

^<iniissibility of tha 

probative, abseit^^ a°^'h to dign^fT"'^”^'!^^ evidence is 

af the aliens. Faiiure^lf® ^ .^bowing \s^to "’^berials as 

I'ur examination by Resnor>a^ either to make the ® , ^b^'V'ailability 
-•ecruires the trier to establish ^?®. available 

^^vidence. Where Lch scroti tnavailabili^y 

■ 5."? Internln !!® 'i°‘=“^«ary 


-■tdoncJ. “where sA' ^Aely scATln?"''^ UnavaUabillty 

. pdXXps p,.rt>-^ p, 

a?4Hf "'s' so" p by 

bMt?£u| by Respondent .^"1' °f the °i? There ij 

gppga°St"\A bhTr;:r;no"lP/f/nt.s“^"o“Sp^1 

b« ^"9uee that h 

tb«t Klguel'* a "mguil p^A^® Radro Pedro 'a t 

^trectly nit J®blo „as a niSl'P^^Plalnant /»■; =bbtes that 


by7““SlgA"i R«drc Padro-e r 

Correctly no*- was a *^°®Plainant- states that 

S..S: -“"i." ‘T—* Sa..."™ 
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I find the I~215B to be intemally i neons ist.€;nv. v, * 
conditions of employroent provided by Respondent:. T‘;vr’:- 

evidence that "Miguel Pablo", the person said to liave ;..r> 
is a crewleader for, or otherwise an employee of Resner: , 

does not sustain its burden of establishing employtuorst: a I ,r.‘ 
the uncorroborated statement of the alien declaremt th..;':: 
employed by that entity. Additional inconsistencioi; ir, i ;; 
Pedro's documentary materials as well as those of 
arrestees are discussed, infra . at section IV. 

circumstantial evidence surrounding the arrest of the u i.er. .n, 
November 22, 1989, who by his own statement reportedly had 

but one day for Respondent, is insufficient to carry Corr.pl iin.’r ' i:; 
burden. 


-t:: 


'.Si iT* 


to .lose Salvador Bolano Deras . Respondent identif lo 
inconsistencies in the I-215B: (1) the rate of pay at 3-;.o 

hour by check, and (2) the laying of sod and irrigation p,; 
the type of labor performed. The rate of pay is inconsisten'^ 
the wage rate paid by DuBois Farms for field labor. P.espcrv 
unrebutted proof is that it had never been in the sod bus 
and uses subsurface irrigation which does not involve the 
laying of pipe. Also, on the' day that Bolano Deraj 
apprehended, INS arrested individuals employed by T.J. Turt 
an entity that sells turf sod. 

As with Pedro Pedro, it is agreed that there is no pay reesra 
that Bolano Deras was ever employed by Respondent. 
stated that he was hired by "Tomas Jimenez , ^ 

DuBois Farms, a week before INS arrested him. . - 

who are also owner-drivers transport field 

hiding authority. Understandably,, an owner-driver crewleade. .a/ 
be believed by a laborer to have hired him. 

Enploynent at T.J. Turf Farms is c°^tent Jolano 

Deras statement pay was inconsistent vith 

irrigation pip®. i en mav have worked for 

Respondent's pay scale. conclude on this record that 

on October 27, 1989, I am unable to conclude on 

it was DuBois Farms . 

w ^ o'> Aaent Payne was told by 

As to the arrest on November ' undocumented workers ha^d 

"people" who were on board the 286. Zetts was told toy 

already "been pulled off^the were sorting out the 


two detainees that DuBois 


jaders were ^Ith 

in contrast, 


undocumented workers. Tr. meaals in the bus, 

Respondent's practices of Itatements attritout^ t 

found none in the compound, Vhat illegals were 

unidentified drivers and that there was « 

buses is consistent with finding^ t illegals rejected for 

population on the buses of 1 '3 
work. 
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INS relies on its cross-examination of Respondent's witness 
Timothy Gilmond, to the effect that every one on a. bus exiting the 
DuBois Farms compound and heading to the fields is an employee of 
Respondent. On redirect examination, however, Gilmond recalled 
that immediately rejected individuals also remained on the buses. 
Corroborated by Haley's assertive and fairly certain recollection, 
there is no serious doubt that there was a mixed population on the 
buses. 

I find that individuals who had been rejected for employment 
and others aboard who had no relationship to DuBois Farms were 
mixed in with Respondent's field laborers on the buses when they 
were intercepted leaving the compound on October 27 and 
November 22, 1989. That the chaos created by Respondent's 
personnel practices may occasion difficulty for it and for INS in 
policing its obligations as an employer under IRCA is not per se a 
basis for finding culpability under 8 U.S.C. §1324a. Here, there 
is no suggestion that Respondent skewed its practices in order to 
defeat the employer sanctions program. 

INS has failed to persuade by a preponderance of the evidence 
that on the dates in question either of the two aliens were 
employees of DuBois Farms. The finding that the buses leaving the 
compound for the fields carrying a mixed population of employees 
and rejects is significant but not critical. Had they transported 
only employees I would be more constrained to find corroboration 
for the documentary materials. Even so, however, these 
documentary proxies for testimony of the aliens remain dubious in 
light of the internal inconsistencies and incongruities with proof 
of pay rates and practices, field laborer occupational activities 
and the fact that they did not appear on the payroll. See . e . a. , 
Master , 1 OCAHO 18 at 24-29 (rejecting employer liability as to a 
pseudonymous individual) . 
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„orKers for e.ploy^ent where it is shown ticfe’nt 

esployed . ^ KnSwIngl? ' hiring an un authorUed all en^ 

Msster . 1 OCAHO 18, alild 8-79 F-2d^^|61, (2/8/^ 

1 OCAHO 123 OCAHO 66 (7/7/89) ? modified by 

7r~ ^ ^ F.l Rev Sausage Cg . , t:.t p^y s^nsriae Co.^ _Ing^— ^ 

INS, 925 F.2d 1153 (9th * ^^.^^_4_essai-y to sustain the charge. 

/oCAHO 131 <4/3/30, . 

^ne record does not suggest 

rsSrts‘’'thar'they had who° directly or 

regulations define an individual for employment, 

indirectly engages the labor 
8 c.F.R. §274a.l(g). 

This case, however, does not involve Mputing^to^OT^^^^ 

an employer with hn°wledge of others question whether 

of an employee but gather with the^ ^_^^^^^^ question, 

named individuals J'®?® //. “®sion above, complainant's Pt°°‘ 

as appears from the ^ suggests that an employer is 

wanting. INS r^he unexception bly gg^ „aUowed the eH®"® ho 
liable for knowing hire ^ they were undocumented.” Compl. 

work with full knowledge that they we the 

B?lel at 20. in h°hhrast, however, introducing 

crewleaders "hired" farm iiaiiv verification process at 

ir c^ompS-^MoV'^h-hfol^" £rfci^lr^™td '‘aV^erere 

SKatf ^or^te'^eil^rwS^ef ^ ^ 

§§274a.l(c)and (h) . ^ „„ 

Tns»-Hi-p>T of routine has relied on 

I find that the ^ deliver laborers. The 

its crewleaders/bus owner-driv^^.^^.^^^ delivering 

crewleaders are in ^f S«,,nd Respondent makes an effo 
farm laborers to the compound, Respon^ 

verify that the individuals named Although a farm 

Identification and , ^^^hhoriz^ion^ ^against the names of crew 
representative verifies verification process 

members, the success ^able considering the hectic 

imperfect. This ^s understa milling about the two 

chLacter of the operation, some 80^0^ P at the compound 

acre compound, with the buse ^ +.wg3^Jss, the reasonableness o 
less than a half an hour. relatively low percentage 

that effort may be 27 and November 22. 

unlawful employees found on October the 

While Agent Zetts "to^^Ipp-vaT^aTey . testified 

^hufTnlTtoe'^amUy anr management personnel effect hires. 
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tiist inction is 
record, Haley's 
precise. I do 
laborers, but 
processing . 


semantic, and as appears time and again in the 
nomenclature, colorful as it is, is not always 
not understand that the crewleaders engaged the 
rather introduced them to DuBois Farms for 


Management was aware that at least some of its owner-driver 
crewleaders may have been less than circumspect in ferreting out 
imoosters ♦ Also, some people hid under t.h.e seats of the buses to 
get to the fields. The record does not make clear whether 
crewleaders had knowledge that any particular individual was 
undocumented or had assumed a false identity. That a crewleader 
was not dismissed when management discovered an illegal working on 
a crew may reflect Respondent's need for farm laborers and for 
crewleaders. Management's tolerance of the status quo, however, 
does not enhance the quality of Complainant's proof. 


For all these reasons, I cannot conclude that Respondent 
employed the two individuals within the meaning of Complainant's 
definition of an employer as a "person or entity, including an 
agent or anyone acting directly or indirectly in the interest 
thereof, who engages the services or labor of an employee to be 
performed in the United States for wages or other remuneration." 

8 C.P.R. §274a.l(g). No activity prior to concluding the daily 
processing, i.e., verifying the passengers each morning, 
segregating them by identification and documentation, and 
subjecting them to approval for employment by an official 
authorized to hire laborers, is a hire or creates an employment. 
Even assuming that the crewleaders had hiring authority, proof is 
lacking that Respondent employed the two individuals. I find the 
circumstantial evidence insufficient to sustain INS' burden to 
establish these two aliens as employees of Respondent.. 


4. Unlawful employment charges dismissed 

of ^^dro^^Pedro^and°nV the charges of unlawful hiring 

Exhibit A o/Se NTF enumerated as and 2 to 

r.xniDix; A of the NIF incorporated into the Complaint. 

suggests^°on^^li*ief^That ^an continuing to employ, INS 

re^isite knowledoe tf ^^ad the 

found liable for a known ^ knowing hire violation can be 

"having learned the unauthorised employ violation, 
date Of hire. Master n employee after th4 

the distinction” between the ^wo Brief at 33. While 

the reference to HegtsE confuses ansSIS in tteTresent olSe!'"®''' 

^"te^ened afteV’^the "^sSpposS^ hire Respondent which 

unauthorized status of allecred ommi ° notice of the 

conclude that ConplalnSt ^"ad "prove"' enof/' 

proven employment of these 
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^t^nYi it did not know at the ^inq of liability for a 

exSnt, therefore, ^hat there xs no frn Lrtainly there is no 
"Kfo:in4 hire o( “ to enploy vlolatxon. 

evidence to support a knowingly 

Dismissal of the unlawful ®’"P^°^®"^the^doc^^ materials 

from a total lack of corroboration officers who made 

as we have the testimony statements from the 

Entries on the I-213s ^ is that the names given 

?Se corroboration that is 1 and nothing confirms their 

^ 1 ' me Hn not show up on the payro enforcement agency 

■ianSJtV there am no tin^^tprxnts, no law enl^ 

rt+-i f Tcation records, no personal prevail only by 

i biliemS, people worh under aliasej, “n p 

Zetts beiievea, t- ^ . employment of inaiviuu Congress 

Sanagiment.^"" . It^ uibmty''oremplo^ers^^^^^ 

Sapid by unauthorised aliens. 

The result here is insistent with % xlllafe, (3) (B) 

i^durro: 

not permi rnumv.p is no suggestion on this -iHentitv of the 

roSeSiiSSr »or^e" 4^ orn^r^ - -- 

SSSStS:d\°cc\%rasTnprtfr7tS^^hS ane^ed enploy^ent. 

B. Paperwo rk V iolation s ^ oruork 

All ninety-four eBplo^unt jllgibility^verifx^^^^^^^ PaP^ 

f-riS%lo\“S?Sn*SSTu.slc.^ n"324a(2, (b) (1) 

4 Agent Zetts testified that j" po«s M wISe 'iSpSSperly 

prepare and present, over tw charge Respondent fo^ 

lll'pfeted. "iHS elected ."f hefrinlf'? wlU not tahe such olaxp 
violations , and as statea . Tr . 3 52 . 

of uncharged violations i Exhibit B of 

To clarify the record, naLrin the exhibits and 

the NIF, in ^°ig^ adopted in^this Decision and Orde . 

in Respondent's brief, is adoptea r 
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‘ i iiiii'iMt suggests on brief that Respondent stipulated 
!■ i r.o prcipare or present Forms 1-9 for certain individuals 

t.'.i nrs kxhibit B to the NIF, referring to the telephonic 
iring conference of December 6 , 1990 and the Border Patrol 

!'■**' r to Respondent's counsel dated February 6, 1991. However 

,rc tie the parties and the judge may have been, Second 
; cv ,;(■ ci-ir.g Conference Report and Order (December 10, 1990), at 

: i, no stipulations were forthcoming beyond those 

5 r;, ced at pages 3-4 of Complainant's brief, and as recited on 
’.U'- hearing record. As a result, without conceding legal 

i. ility for paperwork violations. Respondent agreed that the 
.ndividuals named at ##7 through 94 of Exhibit B were its 
hired after November 6, 1986 for employment in the 

ii rates. 


t 1 i-.v 

... i, 


or 

clarit- 


Cui! 


.u- reuiudJiy O xecrer, aioeit with less than 

, at hearing Respondent also agreed that with the 
exception of rfSl, Jose Diaz, no I-9s were presented bv 
UT,s on December 15, 1989 or ever, with respect to 14 
....v.aualo, ..16, p 23 53, 55, 69, 70, 71, 72, 78, 80, 31 3 “ 
-I * undsjrst^nd firoin th© colloquy- hov/GVor 

.-enpc.y,.ent did not stipulate as to another^oategcry in Sat 

o3, leaving Complainant to its proof.' Tr! 11.' 

.Respondent asserts various defense*? t-n t-hci 
enumerated in this decision- n i alleged violations 

erploynent the ^ individualL allied 

that INS had knowledge that 49 of nim^i unauthorized; ( 2 ) 

t.ie possession of the FFVA at the time Forms I -9 were in 

of the individuals listed^ as inspection; ( 3 ) that 

one. day.- ( 4 ) that seventeen more than 

prese.nted by Responde“Kril^he timl % were in fact 

unaccounrad ,or l-9s be triatld"'‘as “e"\i„Sus remaining ^ 


1 . 


The six undocumented aliens 


violations numbered n 4-1. 

unauthorized for ° J- through 6 Dert;,in +- 

and 2 are t-h^^ employment in the United . Psi'sons 

unlawfully eraoiov listed in Exhibit Itidividuals 1 

tihrough I tm<! Proof as to each 4-? having been 

Alien^ 1,^3 A the For^ l!2?3 ^t 3 

introduced Form' to #3 luI^ Deportable 

^ona, and Fora Record of sworn qtr+-'^^^^ Sebastian, INS 

l^roceedinq a Record of sworn ^^^tement in Affidavit 

^rtin. I: 215 B was also in Administrative 

Cruz and submitted ' Miguel Juan 

With unlawful employment^t”*-^®^®^* iMS did not Jh' Manuel 

oyment as to these four tnaivLnflZ^^ Respondehi: 
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Respondent claims that it never hired any of the six. As 

already discussed, Complainant has failed to sustain its unlawful 
Amnloyrnent charges as to Pedro Pedro and Bolano Deras, finding 
that no employment relationship was established. It follows tha 
Respondent had no duty to complete 1-9 for 

TT Q V. Charo’s Restaurant , OCAHO Case No. 90100149 at 8 9 

(8/29 /91) ^ (no requirement to present Form 1-9 where 

individual is found not to be an employee) . 

I find the circumstantial evidence insufficient to sustain the 
burden of establishing these four aliens as employees of 
ResDondent. Such evidence consisted of the documentary materials, 
Remarks of unidentified bus drivers, and that the aliens 
were taken off buses leaving the DuBois Farms compound. As with 

?hrfi?st two aliens, the names of the other four do not appear on 
Respondent's payroll. 

As early as Mester . 1 OCAHO 18, I dismissed an unlawful 

employing individuals whose identity cannot be is 

employer's records and accounts. Here, as ther , there is no 

not ''shown to have maintained a cash payroll and there is no 
JmplicatTon that the respondent's books have been Rooked to 

fL«ate «er ^"re .“threBrioyeeT afe'faTdfJ 

^ch^Sr-fare f To suggfatio; that 'the toots and accounts are 
false. 

The INS documents are no more credible as 
for Pedro Pedro and Bolano Deras. -p. ^aid to field 

=rs--.haTT 

Sc^iSed ^within"\"he^^range of ^a^nTcu'curi’e^ . ' 

primarily but not exclusively bei/L, eggp 

The DuBois Farms t^ere tre nT^DuLi?''FSs 

is located in Boynton Beach ^^^orth or Delray Beach, 

agricultural operations in Lan i_th October 27, 1989 were 
Florida. The apprehensions on both J^^th said, "I call 

immediately outside the ^_ 2 { 3 ' he endorsed for Luis Juan 

It Lantana. . . Tr. 48. ine . ^ hhe apprehension. 

Sebastian shows ^ ^Kueber f or Miguel Juan Martin, and 

Forms 1-213 endorsed by and Alonzo Joaquin Perez 

by Agent Payne for Manuel Manuel Cruz and ^10 4 

Te Px°T\°fcf BoSTTtara^Sf cl^fd^ata'wcrth. These 
Iwraf en\"«ere“u*frrSU at the sa.e tise and place. 
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" h ii; i “onch later, when Zetts endorsed the 1-213 for 
^ *r-;s Vila was also taken off a bus leaving the same 
viu? point of apprehension shows up as Delray Beach. it 
; .•■“litt'.er of indifference to casual travelers or even farm 
whether they are knowledgeable or concerned as to 
'lano ar.ong jurisdictions, but not to law enforcement 


iictnsistencies continue. Of the five aliens arrested on 
the 1-2 15B of Martin recites he worked only in 
the I-215B for Sebastian is silent as to any employment, 


•;;:63C is silent as to location of employment; but, the 
; nr Bolano Deras states he worked only in Boynton BWch. 
rror 22 Pedro Pedro I-215B says he worked only in Delray 
rhere are no affidavits for Perez and Cruz. Although both 
at the same time and place, the 1-213 for Perez 
that he was enroute to work when arrested; the 1-213 for 
it. he was working for DuBois Farms. Another example the 
...srti.n, which recites that he was arrested, "while going 
-- <s i.ut?ois Farms truck," is contrary to the testimony of 
= ...ing agents, that as with the others, he was taken off f 


concern for th^ veracity of does not 

agents assigned to rparticulaJ materials, 

nnr.sistenr and imprecise in dlLcribina 

^ dccumentarv materials reaui roo ^ 4 -”^ locations as appears in 

^^^'^davits entirely. OnT can onlv^^^"^"^ 

entries • sp^culat© cis to tlis 




.as ta€^ buses ^ 

“1,?==.. °"iv empiVe/ f i ' ^hey had on 

for employment because thev also individuals 

““thoriaation. 

the credibility of population sufficiently 

_ the* worthless . Clearly ■nhtarials ^ 

-*•» for examoi p hv,... would have BpH 


-isk "'^^thless, clearly’“''TNr",'''"%"^®''y materials as to 

-^^tlansV SL_TEnt®' had ?onnd th"? 

lb — Z EntP.mt-i c,_es^ 1 OCAHO 3 an^ aliens at work 


^found the aliens at work 

? 2 -HSSi, 1 OCAHi 3 "o 7 ’'°T 3 /f 3 /Mn‘"™'' 
2 Of another’s name thp+- or 

(Hgstai:, 1 oSSio la, the 
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2. INS knowledge of Forms 1-9 in the possession of FFVA 

Respondent contends that I-9s for forty-nine (49) of the 
paperwork violations were prepared by and in the possession of the 
FFVA at its headquarters in Orlando, Florida at the time of the 
December 1989 inspection.^ Exh. 3. Respondent does not claim 

that any of the 49 were presented at the inspection. The issue is 
whether INS was informed at the time of the inspection that I -9s 
were located elsewhere, and, if so, whether the employer had the 
burden of arranging for the inspection of those other I-9s. 

The regulation governing the inspection of Forms 1—9 provides 
that "fait the time of inspection, the Forms 1-9 must be made 
available ... at the location where the request for production 
was made. If the Forms 1-9 are kept at another location. • • 

the employer ’‘must inform the . . . Service officer of the 
location where the forms are kept and make arrangements for the 
inspection." 8 C.F.R. §274a, 2 (b) (2) (ii) . Literally read, the 
reoulation suggests that the employer must both (1) inform the INS 
o?ficSr of I?9s at the other location ^ (2) make arrangements 

for* inspGction of thos© docuiUGnts • 

Aqent Zetts admitted that Haley advised him of Respondent’s 
FFVA Contract for completion of Forms 1-9. Zetts also claimed, 
however, thS HaTey Jld him that all of the Forms were in his 

possession, but that FFVA had "duplicates. „ Sf 

inspection Haley Jl^^bv FEVA^'^^^Although the bulk of the 

th© luost ir©G©nt verifications by 4 . -St^ +-htcs TNS clearly 

names on the Printout not 

was on notice even if Zetts knew FFVA was 

processing. In ® oSssing it was incumbent on DuBois 

ot tne additional I-9a and 

make arrangements for their inspection. 

Whatever ■"i-P^-^tandlng , there^^may have^ "a? 

PrTsTdent^of FFVA had earlier ^SLt ‘’toe 

Patrol Agent Sheehy. I-g forms. Halm testified 

prospective audit . ^^^""[Jere^as "no problem" with FFVA s 

that Sheehy advised him ^ha^ ^^^9 ?r. 388-89. Agent Sheehy did 

retention of some of the forms Vi+-houah he knew Respondent had 
not recall making that statement, 
never before been through the 1-9 audit process, 


5 Violations ##15, 19/ 20, 

32, 33, 34, 35, 36, 37, 38, 

50, 51, 56, 57, 58, 59, 60, 

81, 84, 88 , 89, and 90. 


21 , 

40, 

61, 


22 , 

41, 

63, 


24, 25, 
42, 43, 

64, 65, 


26, 

44, 

66 , 


27, 

45, 

67, 


29, 

46, 

73, 


30, 

48, 

74, 


31, 

49, 

75 , 
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; ;v;, ifein as to what should be done with DuBois Farm i 
‘ of FFVA. Tr. 343, 345. 

conversation with Sheehy, Helm called Hal 
that there would be no problem with the I -9s in th^ 
FP7A. From seminars previously conducted bv tmc 
; t the opinion that if INS wanted to inspect !-k 
un agent would either inspect them at FFVA in nn ® 
i then. Tr. 3 91. Not having been advised of 
n netween Helm and Sheehy, Zetts was unaware ni lu 

P r?w FFTO were /„ the 


* . n >^anual for Employer Sanctions" (198 7) states in 

an employer indicates that the 1-9 Forms -.rm 
. location, LcrL"": 

.uFOo-)lnln,°o'mcars“ahou?d 

^^s^tablished wihh o ^ that contact 

'.ric-iiction over tha? having 

-tint an auxiliary case af"! request 

•==plotion Of the US4 ^atte?.®""'*. ""-“r-e 

■t'f >'(• ; 'i i 

.13;., _ suggests that wher^ 

rtV° 

/ur\h'er™%o5^ 
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Q: (Counsel for Respondent) When Mr. 

Helms (sic) called you and he told you that 
he had some of the files but not all of the 
files, did you tell him what to do with 
those files? 

A: (Agent Sheehy) No, he said they may have 

some. 

Q; Did you suggest what he should do with them? 

A: That's not my position to tell Florida 

Fruit and Vegetable what to do with their 
records . 

Q; Did you tell him that you would be 
requesting those files or someone would? 

A: No, I didn't. We subpoena the actual 

grower himself. 

Q; Isn't it true that you said that it was not 
a problem. 

A: No, I don't recall that. 


Tr. 343. 

Even more revealing , ie oT^lnipeotYo^n hi 

his conversation with Helm befgr^ the aay f 

anticipated that, "a claim would be at the time^f^the 

inspection and that ^bere would be |®wera 

thrlaS?oT^-9'e.’' « 34^' In^iry "from the bench prompted 

this reply by Agent Sheehy: 

Well, your Honor, the fact that ^ 
of employees was mentioned, the fact that h 
that they had just started completing 

“fme^fbelieve’that at the time of the 

4-:ofbS'pr\srnfefU-^h\%e\^^V 

^^S^poS^^ionf :«%a4t4hey 

probably did not. 

Tr. 340. 

However reasonable it may be ^^®j^g^®Q^Q^lfdgement that, ^at a 
sights solely on the grower a cla^ wou^ and that 

minimum, it was anticipated th_ unconscionable that 

"quite a number" of f^^^portunlty to famine that paperwork 

INS failed to exploit the opporruniuy 

located in the FFVA Orlando office. 
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conclude here that 

FFVA's possession. Withont . ^ failure to present the r-9s in 
discussion with Helm and hie: ■ Sheehy's testimony, his 

explained at hearing rainfo^cjd caAdiSiJ 

furthe?*^ is sufficient'^ to ''s'’ ° over the FFVA 

^ Inquiry to INS. Th«^ ^ passed the burden of 

oj. cannot be understood provision for an 

the ” agreement where as herp ^ meeting of minds 

arranS^?.^°l®^ vulnerable to liabiAt?' would leave 
despite having nut to effect an 

located elsewhere. As annlf d notice that some I‘^9s were 

alSt^it^ to rh sufficient JjCtice regulatory 

then ^ availability of i-qs -t-h would reasonably 

then be arranged. Y ot i 9s, the inspection of which can 

ccnimunicated^t? INS a^rea^ ®^^^®^ce that Respondent 
that I-9S were located at Fm %^®^onable basis for concluding 

co™inLate\" thll "\ad°""inaff°°?““^ 

admitted here do Unlike that 

P--" 3ie„^‘'^o?Vem '*1? „tr '^he 

bsfore the"i„“p?ctir.^>' ^%natu“r"e,^l"„a "a'^rl"1,aL"d" 

^ withhold liab*i i i-h^r ^ « 

folTii.Vu’ll fe ^ — 

PvrpF, • !c t ^ arrange or itself' +-^ aiert Respondent to t-hp 

agency vaf te“i?r®^e "as a Su?f J?= *'‘’® 

saying it 1^ Pond in a reasonable wav ' r^nn a public 

records." Tr. 343 “^ Position to tell [FFVA] what'^to do with^Seir 

writing of the in^ ®are to DuBois Farm 

DuBois liable Lr Possession of pfva before 

willfully omitSd to present i~9s but Vef-K find 

sustained it^ trom its inspection that INS 

evidence that the ,®®tablishing by a precond has 

the date of inspectTon^Tn Prepared werrivSil ^ 

comply with T-Q^v. • quittance of ResDondora+- 1 ^v^a.ilable on 
90100L1 ^ ILS._SSnd no^^^^^tion to 

.,az’& s;sviC5SEvg;s3s. 
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AS noted at hearing, the names of 
individuals for whom FFVA signed I-9s 
^ t-vtc the December 15, 1989 


sever.il 

• dividuals for wtom t'fVA signea j.-9s (Exh. 3) but w 
Tuq after the December 15, 1989 inspect] 

Se same as on Exhibit B to the HIF. Tr. 


ion , a re- 


same as on Exhibit B to the NIF. 

would seem to be included within the unu.a 
tvtc at hearing that "there seems to be no indication 
ihe documentation which was _ submitted to us is^ rauity 
r falsified or incorrect in any way. Tr.__x^. . 

TlJ^r m review suggests that modest ditteranct-;; 
however, W explained by variants on the prac.r,,-. 

generally may their parents surnar*^ 

Hispanic names, e.g. , Domingo Lucas Reynundoj-. 

maiden/hiarrie fExh 3^ ; Vitalina Hernandez (--x j/ 

and 3) . Additionally, Mario Gaspar Fran;. 

in‘Shibi^ 3 

i'rrSatc“"i-\“^in^divTri \istad on the «xr. 

One individual, ^of°'*FFVA ^ 

included in t g-Ais^ as to completion of -- 

Helm’s testimony (Tr^ 41^ ) warrants a fxnair., 

1-9 , omission of charge, 

of complainant as to that cn y 


, * 4i 


•" r 


3 . One day workers 


the individuals 
on the first day 


Respondent asserts that „„ **’\,o"^RiioT£o isFir,= «. 

Exhibit B to the HIF we« 

worKed for ji7a jesus Ruis, '*®® j*? t, 786 Guadalur* Sico. 

#71 Raul Saucedo, #7 . #55 jose Godinez, ' . ^ -c ,I-s?s war® 

inlls #83 Isidore Ganzalez, #8d undisputed that n- 

and #87 Rafael these individuals at 

prepared or produced for napes, on®- 'h; 

SoSdin?- fo/haling =o-e,t° fi"efd",'At,,, 

Sas'found by ^-rnr"."^37-63S. -^-aips 

Sf “^oAe • diy or --nt, 

authorised th^it 

for them.^ ^ r the hours wori^ 

because it paid them tor 

— . between th® 

6 I do h?t understan^^^" the^ ^of 

inSiidSlls,“ f tt^^i%viduals ^aSe Mo 

argument that _the 


t‘ 

ST A 111 ^ 


;“Vhe-' favSr of 

v*a .-3 rharo -LS — %T^ted h^idg® incorrettlS' 

employment. assumed mew 

8-9 (where no event's ^^i^r^complainant) • 

even though taspo"° tavor of ““’"P 
ttr.ding had been made 




it *S.| 
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/ Orcior dated Septeitiber 6, 1990 I struck Respondent's 

‘ j?: ivc; defense that an employer avoids 1-9 liability per se 

«, ■ r<? *n employee has worked fewer than three days. INS argues 
' in or, player has an obligation to complete both sections i and 
■:t *:hc- Farn 1-9 by the end of the first day if an employee is 

; ; for less than three days (8 C.F.R. § 274a . 2 (b) ( 1) ( iii) ) ^nd 

- ; r; done is, therefore, liable for not having prepared I-9s at 


It is necessary to determine whether these individuals were 
ur-;:! Py Filespondent ; if so, the expected duration of their 
^ “I'l oyront, and the consequential 1-9 obligation. 

‘ .p 1 iiinant asserts that they were hired by crewleaders 
s ;on".n of Respondent, who had knowledge of their illegal status t 
and knowledge to be imputed to the principal. ’ 

“8 crewleaders at least 

■t;:;' authority to introduce new persons S 

- arris, I am not prepared to find ^ 

."J.nsfztuted hiring. No activiTv ^ conduct 

tsr.::;:c-ssir.g is a hire in lirrh^ prior to concluding the 

cn the passengers each morn/ng, segr?ga°t" nT thee “h^ 

ir.d documentation, and subiectino them by identification 

ty an Official authorizerS hi^e^laborers° employment 

srr- I -9 of hiring ts failure to prepare a 

1 .™ of this action, and S'aouent 7 °''®I,'’tng regulation at the 
ssigracion Act of 1990 reouinT^ amendments of the 

«'Ction 1 Of the 1-.9 ■•arthe'Tmrof hirJnr"""^ 

defined as "the actual 
employee for waaes commencement of 

•dinrr L f remuneration." 

Uthouah ten 

of worked and were 

li9s*^hia°'l® "^te on the 

ooesj completed; one 
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First, that an 1-9 must be completed when an offer of employment 
is accepted, even if it is days or weeks before starting work. 
Second, INS preferred meaning of the phrase, i.e., that an 1-9 

must be completed at the moment an employee "reports for work." 
Third, a reasonable time after the employee begins to work. 

Roof incf , OCAHO Case No. 89100389 at 16. 

In ARC Roofing an individual was hired as a roofer on the 

jobsite and worked one eight -hour day. He never completed section 
1 of tine 1-9, although the employer had completed section 2 in 
anticipation of the employee's presentation of documents 
demonstf-ating employment eligibility. He was paid for one ^ . 

work without completing the Form 1-9. He never returned to work 
tor the employer. The judge held that "Wmen employees are hired 

in the field . . . the meaning of the (time of hiring) r 1 

becomes more unclear. It may be physically 
out the task of completing an 1-9 at the 
reports for work. In that circumstance, ... a reas 
rulG setems more sound#*’ Id# at 17. 

Moreover "[w]hen a jobsite hire is combined with a prompt 

quit, as here ‘the employer's e„or« to 

i?rV " to'ter^ftalton- ha^ Itotle^ if any, likelihood of being 
met . " Id . 

I find Respondent's nse^That°the^ procSss^^^ 

similar to that in ABC RoofihH tantamount to jobsite hires, 

the DuBois Farms f .s or to its procedure in hiring 

Respondent's witnesses t®sti Respondent discovers that 

workers. The record is clear ^hat once k P utilizing 

an individual has assumed a false^^i processed, that 

another's documents, ° -a ^qj. the hours worked under his or 

individual is removed Haley is unrebutted that it is 

her given name. The testimony of Hal Department of 

Respondent's requires that individuals be paid 

Labor, wage ^"d Hour Div^^ ^ 

under their legal name for labor p . , . hv 

ronfronted with fraud by 
The posture of an ^ identity documents or slipping 

putative ^employees ^til^^.“g.es^them''the^f irst°day they are on the 
into -the workforce, to that of an. employer 

job, is functionally first day. Here, consistent wit 

hire has disappeared after f window should remain open 

OCAHO precedent, at leasu 

thh an.pXoyer to complete ^ ^mpleted in 

It is a'^*'?resumptive employment relationship 

every situation wher n'rovision of labor. _ +.£»« the 

results from the actual P the employer termina 

unreasonable to retire an 9^. „ork, peym? 

relationship effective 
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' : r '-cr.k performed on the assumption there is a legal 

:: t:; pay for the labor performed. Even if I were to find 
:i ‘.‘riant has established that these laborers had been 
:sin the meaning of the regulation, I am not persuaded 
ficMtion retention requirements may be imposed. The CAHn 
‘-^An.a..Jigstaurant held the rule for the preparation of 
or tne Form 1-9 "at the time of hiring” is too ambiguous 
r. onrorcement according to its terms. i OCAHO 329 t 

■ holding, and make a similar finding here with resoeof 
it-zon and presentation of the 1-9. ^pect 

tubiiG policy of enforcing employment eliaihiiif, 
on reguix-ements is not aided by imposing liabJ 1 
t.nese individuals. That policj is encoSraaS h ^ 
naiiiring an employer, whether or not it oa^d' 
tnat has by prompt diligence senarated ^ 

service individuals found ^to 1 
CISC through pseudonyms or other evasions have 

f-'. as here, of any nroof that least in 

to ciofaat 1-9 prLedSres I do tailoirs Ita 

(or failSrJ to prepare nra-nr 
IP. such an instance. ABC Roofing 

- 1 p>. It begs credulity to acscnmo Case No. 

•ces and then fire them^after one ®”>Ployers will 

rrcunvent I-9 requirementsf ^ ^ ^ systematic 


'i* “nnon's°^"“°h " hire 

Nc,t,‘v»ir^ f„ employer liability^ ^ ^ ^ matter of law be 

sccr’r'a's Ve-ited prompts me to modifv^^mv completion. 

D#f«‘nses. On September 7, 199 o that 

individuals did payment for f k°" Affirmative 

ic.cordi.ngi; Id? - compiifn^^ the ten 

■orreredht; -/o, ‘he ten *’cha^ relatinc t"’® P««ss. 

82 . 83 , 85 , 36 , Ina 87 ''l°l8tions 

"■ allegedly presented at th ■ 

T„' hhat seventeen o( th 

”■ 18. 39, B of the NIP i 1 ‘’°™8 1-9 listed as 

sent 2etta at' the' n^"'’ through 94 Si' "V"*®!!® 7 through^l 4 
.«a argues tha?%eS"*®‘^ IS, 1990 in^pj^y" presen?ed ti 

“• - ~^t;.d - ha.“ 

had e.tensive e.pi 

'wotlo’^s " ^inlpeSti^'"®”'®"'" tKperlenae 

" - -- -- -"X"a\io- h-CiSs^rss“X\%-Vi 

unsei was steadfast 
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that he and Giltuond had examined the files on return from INS and 
found the I-9s for these individuals."^ Haley's credibility is 
underscored by his very practical explanation of the reason he and 
Gilmond reviewed the files "to bring them back into some facsimile 
of order." Tr. 552. Also, having been informed, correctly or 
not, that some of the original I-9S had been ^^^ained by INS, he 
wanted "to determine where Mr. Zetts was going with this, to find 
out which I-9S might have been kept by INS, what the patte^ 
miaht be." Tr. 554. Referring explicitly to two long tera 

employees, James Miller (#8) and Linda Smith ( them 

others generically, Haley "was doubly after 

included in the NIF of January 17, 1990, just d^ys at 

getting the files back from INS, "and they were — the originals 

was still in tho box*** Tr* 554* 

The opinion in ABC Roofing , explicitly aff ii^ed 

respect by CAHO, is instructive. 

that a particular 1-9 had been overlccbed by MS^ “^Je^er th4 

«(I)t is highly when one, such as [the INS 

'non-existence' of a fact, parti . similar documents, 

agent) , was ocaSo cas“ No! 89100389 at 

specifically 1-9 's and wage recor .^^ witnesses on both sides, 

20. Commenting that the tesrim j that "I rely upon more 

"suffer infirmities," the judge that, y 

objective facts in reaching my conclusion. Id. 

A- hti reviswed the employee 

Although Agent 2etts so without assistance, 

files not less than \ n 'is testimony that these I-9s had 

The record does not ^ ^v>v INS. Each one that is dated 

been included in th°se returned by ^ y one 

bears a date prior is immaterial, the issue here is 

AS to Candelaria Mejia ( Exh^ibit^^a^^ Instead, the 
of variants in names, I two individuals: Gonzalo 

exhibit contains Forms J there is some 

" f"LSloye^s S^re.'Snd^L favor of INS on thin 

names of employees. j-/ 
charge. 


• ^ Haley did not examine gg!? 

7 INS claims ^ting the transcript at 5 ^ 

until November , ^ocns on dates in proximity 

These references, bo ^ receipt of the NIF. 

return of the files and receipt _ 


8 Respondent ^^^iW tit fo«=. 

“"f irlxhlbW 2 oo^ntain deficiencies. 
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"!i idditicm, although identified in the index to Exhibit 2 , no 
ar-’ in evidence with respect to Mario Cortez (#13) and Gladys 
r-i Naves (?91). Respondent conceded as much on brief. Resp. 
at 27. Although Respondent undertook to provide such I-9s 
ir .‘searing, they are not in evidence. Consistent with the 
of #61, the failure to supply the relevant Forms 1-9, 
t:r .'.’ides the basis for finding in favor of INS on these two 


Alt. dough Respondent might have supplemented its proof, it has 
"■lie a showing that l-9s prepared before the inspection were 
returned to it by INS. Aside from the three charges discussed 
a.t'vve, I find by preponderant evidence, therefore, that Respondent 
made out a plausible case that INS simply failed to account 

dismiss the charges as to those named 


5. Lost or misplaced Forms I -9 

hypothesizes that Sj 

forrs wore lost or miSleS Jhe auditing process these 

inspection. Respondent, however did not^ 1 “^“7^ ^®ll''ered for 

teen prepared. Responderir relies o„ had 

tiles which reflect ^payroll data ®";Pl°y™ent 

-*tingia (Exh, 4) is there anv +. ^ for if 16^ Evelio Oscar 

satisfy IRCA may have been obta-i^oH*^ suggest that documents to 
«nf.irmation that l-9s were preoarld ti. any testimonial 

Share Hayley's speculation S I® Mungia, I do not 

w.iae of inspection. Tr. 611 . been presented at the 
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68, 77 and 79. ^ Respondent offers no evidence in rebuttal to 
Complainant’s prima facie showing that l-9s were not produced for 
these acknowledged employees. Instead, Respondent asks 
rhetorically whether "a 100% accuracy requirement [is] ever 
realistic in a work force made up of thousands of workers, many of 
whom have worked under different names and many of whom work only 
a few days during an agricultural season?" Resp. Brief at 46-47. 
The answer is that the judge cannot as a legal matter overcome 
responsibility of the employer for failure to comply with judicial 
understanding of the statutory and regulatory requirements. Cf . 
ABC Roofing . OCAHO Case No. 89100389 at 26-27, (refusal by judge 
to find liability where, inter alia , the violations were "very 
minor,") modified by CAHO on other grounds, at 4-5 (8/26/91) (INS 
request for review on this issue withdrawn) . 

Any practical good faith demonstrated by Respondent warrants 
consideration within statutory parameters as to the quantum of the 
penalty, not to establishing liability. As in Ayland, OCAHO Case 
No. 90100201, modified by CAHO at 9, Respondent cannot prevail 
where it "did not present any evidence, testimonial or otherwise, 


9 At hearing I directed that post-hearing briefs contain 
proposed findings of fact and conclusions of law, "and that on 
reply briefs, each party will be expected to state with respect to 
the other party's proposed findings and conclusions whether they 
are agreed or disagreed as to each . . . and to the extent they 

disagree to . . . state an explanation." Tr. 694. Failure of 

both parties to file reply briefs which could have narrowed the 
issues has made more difficult the task of understanding their 
respective and opposed versions of the facts. As described by 
counsel for DuBois Farms, on the second day of hearing, "I've 
handled more paper today than in a single lifetime." Tr. 543, 

This is not the first misshaped mass to be addressed: 

Hamlet: Do you see yonder cloud that's 

almost in shape of a camel? 

Polonius: By the mass, and 'tis like a came] 

indeed . 

Hamlet: Methinks it is like a 

Polonius: It is backed like a weasel. 

Hamlet: Or like a whale? 

Polonius: Very like a whale. 

William Shakespeare, 

Hamlet, Act III, scene ii 



30 


Ref. No. 376 


. r. .' 1 1 

: . .<i ■ 


u 
i o 


. X 

ti 


cw that the Forms 1-9 were ever completed." see us v 
X.. .i or;g.U t er^^ chno 1 ogy , OCAHO Case No. 90100316 (B/to/gTT^ 
nd by CAHO at 5 (9/19/91) (where facts are conceded to 
loh ^paperwork violation, judge lacks discretion to avoid 
g of liability, de minimus considerations being relevant 
3 the quantum of penalty). ins having alleged the failure 
jiunt I-9s for individuals who Respondent did not deny were 
:t uo e.mployment eligibility verification, no defense on the. 
appearing, i fmd in favor of Complainant on these seven 

'IL MONEY PENALTIES 


.=S:'onci=nt“T"ableT.r '“""d 

"ri unlawful employment and 78 of the paperwork charo 

:g L violation/rst be asses'std 

t:;,", . ‘ at® not more than si non « “ 


-*', 1 , determining the quantum of penalty 
- 1 ^ 1 . factors prescribed at a U S c 

e:.ployer«s business, good faith of the 

-"V ^,y^°l’^tion, whether or not the indTv'a^^f' seriousness of 
^uau whori 2 ed aliens, and historv nf « involved were 

J^'’^^^"^®trative adjudication under 

“i-isoi, 1 OCAHO 4 a M /in /on" ® 3u®9inental basis, a.s J 
ni F.cd 754 (othcilXitl]: 


IL ^ the judge 


administratTve^^J 

Sion does n,^t- (CAHO) commented:"' "This Tr "I* 

that any one faoi-ox v statutory 

mn ina^ at 5 avaa^’/sn^''^ ^reateJ 

le the fniLiii ' ^tie CAHO 

aith with the ^ 

with that underst/nT,^- ®^^tutory 
‘1 approach I have 


wxi-n rho -p ' 

i-'iudiTek^a 

1 OCAHO^OT^Tt" P®PeWor“''viof''t”® 

J.j.Lrc 1 ^ Violation. cafe 


1 ocaho"3o"Th‘ pape^orlc viorf •■^ “ 

— -£i£^-msh, 1 OCAHO 151 

^®tween 


t»y INS. cafp n"~ ■ 

TT?T%sin2_Eeai^ 1 ocah’o~7o 7 ari/*'L 

154 at 9 Bear, 


"’2' - OCAHO 3, 

“ ^^^d ai h°e"^?ng^\\a^^ ^ 


, ' - J f 

have suggested 
”°t appear to have 
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been reasonably anticipated by INS in assessing the penalty, I may 
determine that those factors justify increasing the penalty. cafe 
Camino Real , 1 OCAHO 307 at 16. 

INS assessed $500 each for the violations with respect to 
Bolano Deras and Pedro Pedro, $400 each for the four other 
undocumented aliens, and the remaining seventy-eight violations at 
$200 per person. Agent Sheehy explained how he applied the 
statutory criteria to the paperwork charges in determining the 
amount assessed against DuBois Farms. Because this Decision and 
Order has found against Complainant on a number of those charges , 

I express no judgment as to the propriety of those assessments. 
Rather, the only assessments at issue are those with respect to 
individuals as to whom Respondent has been found to have been in 
violation of paperwork requirements and listed on Exhibit B to the 
NIF, as follows: ## 13 , 16, 18, 23, 28, 52, 53, 54, 55, 61, 62, 
68, 72, 77, 79 and 91. 

Respondent is a relatively large enterprise, comprising an 
extensive vegetable growing operation with a payroll of almost two 
million dollars for the quarter ended December 31, 1989. Exh. Q. 
Respondent hires approximately 1200 new employees over a twelve 
month period.^ As Agent Sheehy recognized., "[t]here are inherent 
difficulties in paperwork involved with a large operation of this 
type." Tr. 352. Cf. Cafe Camino Real . 1 OCAHO 307 (family run 
restaurant is a small sized business) ; U.S. v. Cuevas d/b/a El 
P^iio — Eml, 1 OCAHO 273 (12/3/90) (small size of business 
mitigates amount of penalty) . 

In assessing the seriousness of the violations, I agree that 
failure to prepare or present Forms 1-9 is serious, more so for 
example than failure to properly complete the form. U.S. v Huana . 

1 OCAHO 300 at 4 (2/25/91). Penalties, however, must be tempered 

by recognition that DuBois Farms has been found to have failed to 
prepare and present Forms 1—9 for 16 hires out of a payroll 
approximating 4900 new hires, 6800 employees in all, during the 
P®tiod November 6, 1986 to December 1989. Even as charged, only 

94 new hires were implicated, 1 . 9 % of total new hires. 

I reject as uncharged and unproven any inference that 
were other IRCA violations during the period. Similarly, 
which this Decision and Order have dismissed on the merits 
part of the focus on civil penalties. It follows that wl 
aggregation of 16 proven paperwork violations is not 
minimized, their seriousness must be considered in context 
of all hires. Here, there is no suggestion of an utter fai 
comply with IRCA requirements. cf. Cafe Camino Real , l OC. 
at 16 (blatant disregard for the l~9 process) . Respond€ 
demonstrated its diligence in effecting compliance in a le 
idyllic hiring environment, l hold that failure to presen- 
1-9 must be considered in context of Respondent’s entire pe 
operation, taking into account its efforts at 1-9 comp 
including utilization of its FFVA resources. 
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. . demonstrated ioo% compliance wit-h t 

reasons already stated as to ser^nn^ 
to find bad faith in its compliance 
■ r tor example, to Cafe Camino xio^i IkkT " program, 

■ to good faith compUinoa. As held In BlS 

■-'°^<^'«2rning negligent failure to prepare^'ip'^ovi 
.. .f properly complete three others out of a ^°tTns 1-9 

;5 70 ^;:•r.ployeG3: t-ners, out of a total payroll of 

while not indicative of good faith 

they reflect callousness. To the 

good faith is the obverse of bad faith T 5 J 
carelessness, and not dicjHair. taith, I fmd 

disregard of' the employer sanction "" 

to imply malevolence^ a Pi-ogram as 

ih aa/tantamou„T ta'good fa?^^^^^ 

r-io/St'^oruraitroaaSd found of 

nirictoristics of ta, 111?? ^ numbers, the naht. f 

espondent's nrofaL.,.?^ workforce as shown at ® and 

ssess the ci^i / unrebutted commitment tJ^ hearing and 

■00 per Violation t'otal^pLaV’tff 

flHclKds, CONCbdSIOKS, AND ORDER 

tions^ind^ali^rei^^st^^^^®”^®^ submitted by^\?°”^' evidence, 
^'^°rdingly, ana X Previously dispLed ^11 

ready mentioned 1 ho the finJin^^ 5 denied. 

fact, and conclusions '^®her^inations''°''tJ «3 • 
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3 . That upon consideration of the statutory criteria for 
determining the amount of the penalty for violation of 8 U.S.C. 
§ 1324a (a) ( 1) (B) , it is just and reasonable to require Respondent 
to pay a civil money penalty in the sum of $100 per violation, for 
an aggregate liability of $1,600. 

4. This Decision and Order is the final action of the judge 
in accordance with 28 C.F.R. §68, 51(a) (1990). As provided at 
28 C.F.R. §68. 51(a), this action shall become the final order of 
the Attorney General unless, within thirty days from the date of 
this Decision and Order, the Chief Administrative Hearing Officer, 
upon request for review, shall have modified or vacated it. See 
also 8 U.S.C. §1324a(e) (7) , 28 C.F.R. §68 . 51 (a) (2) . 

SO ORDERED. 

Dated this 24th day of September, 1991. 





Marvin H. Morse 
Administrative Law Judge 
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